Freedom of expression is one of the most fundamental rights in a democratic society.
INTRODUCTION
The freedom of expression is not only a core right 1 within the European Convention on Human Rights 2 but is also of fundamental importance for a democratic 3 society; 4 it forms a fundament for other rights such as the right to assembly or the right to association 5 . Often cases concerning the freedom of expression "raise nice defined issues of principle for practitioner, politician, academic, civil rights activist alike" 6 . But this does not necessarily result in clear or coherent case law. One area in which such clear lines appear to be lacking in particular is with regard to expressions made by public officials.
7
The question may be raised in how far public officials and other employees of the State, including judges, elected holders of a public office and members of the armed forces, can rely on Article 10 ECHR in order to express an opinion the expression of which the State seeks to limit.
In this article, we will investigate the limits imposed in particular on members of the armed forces during their time of service. Soldiers and officers represent the State in a very specific way, as they are not elected officials but subject to command and control by those who represent the people. However, the situation of the members of the armed forces cannot easily be compared to that of public officials who often engage with citizens in a much more direct manner. While members of the armed forces are more than merely executors of military orders and of the political will of the civilian leadership, there is a general expectation on the part of the civilian public that members of the armed forces exhibit a particular loyalty to the democratically legitimized representatives of the State. In particular the experiences of World War II but also the experiences of the states which are parties to the ECHR with military coups in the decades after World War II are a reminder of the need for civilian control over the armed forces. Civilian control, though, is not the same as absolute loyalty of the members of the armed forces to the civilian leadership. Rather, the general expectation goes towards a loyalty of 1 On the freedom of expression see in particular the liber amicorum for the speech of the members of the armed forces under the European Convention on Human Rights. We will first introduce the past dealings of the Court with applications brought forward by members of the armed forces. In particular, this article examines the case of Jokšas v. Lithuania, especially with regard to any special relationship of subordination. Furthermore, the freedom of expression as set out in Article 10 ECHR will be introduced and possible interferences will be presented during this analysis. Further on, this will be examined in the particular case of Jokšas.
MEMBERS OF THE ARMED FORCES AND THE EUROPEAN CONVENTION ON HUMAN RIGHTS
The European Court of Human Rights has dealt with applications by members of the armed forces on several occasions.
VEREINIGUNG DEMOKRATISCHER SOLDATEN ÖSTERREICHS AND GUBI V. AUSTRIA

8
In 1994, the a private association of Austrian democratic soldiers together with one individual in the army complained to the Court with regard to an infringement of their right to freedom of expression. The focus within the Court's decision was not on the question of infringement itself, but on the parameters 21 The applicant alleged that his right to freedom of expression had been violated because he had been discharged from the military on account of a public statement he had made (Article 10 ECHR). The applicant also complained that the domestic courts, which heard those complaints, were unfair, in breach of Article 6 paragraph 1 ECHR. 
FACTS OF THE CASE
DEFINITION
This special relationship of subordination arises when the (subordinate) national enters a relationship with the power-exercising authority that can be described as closer than the normal condition. Such cases can be found where an institutional background can be detected, e.g. within civil service or the penal as well as the public school system.
39
The special relationship between subject and state in the institutional context causes a shift in the State's duty to protect the citizen. 40 To a certain extent, it lightens the State's obligation to safeguard its nationals against violations of the latter's fundamental and human rights -without denying that person's rights. 
LEGAL STATUS OF INDIVIDUALS WITH A CLOSE RELATIONSHIP OF SUBORDINATION
Those rights can be more easily affected when a special relationship of subordination is present. 42 However, there has to be a legal basis for such a breach and the infringement needs to be justifiable. 43 Therefore, when entering the discussed relationship, the individual is deemed to implicitly agree to let the State have an increased impact on his or her personal rights. 44 While the State might infringe upon the civil servant's 45 fundamental rights, it cannot do so without a sufficiently clear and specific legal provision. 46 The civil servant, thus, has the right to have the infringement justified and can contest its rightfulness in court. 41 In 1972, the German Federal Constitutional Court has recognized that human rights are applicable also in such special relationships and that e.g. prisoners are holders of human rights despite their special relationship of subordination to public authorities has been recognized (BVerfGE 33, 1). After this judgment, the terminology was changed from "besonderes Gewaltverhältnis" ("special relationship of force") to "Sonderstatusverhältnis" ("relationship of special status"), thus indicating the shift in attitude towards those affected. 42 ISSN 2029-0454 VOLUME 7, NUMBER 1 2014
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With regard to public employees, this will require, for example, disciplinary rules for this category of employees-including enforcement regulations, which allow, for example, for the termination of the employment. In particular when it comes to public employees, legally foreseen restrictions of the freedom of expression might easily be abused to stifle dissent, political or otherwise. In fact, many forms or contents of expressions might be considered 'dissent', be it any form of religiosity in a secular society or political opposition. In order to better protect the freedom of expression, however, paragraph 2 of Article 10 ECHR limits the restrictability to a number of goals the state may pursue with such a restriction of the freedom of expression. The slight differences between Article 10 paragraph 2 ECHR and the respective paragraphs 2 of Articles 8, 9 and 11 ECHR indicate that paragraph 2 of
Article 10 ECHR was designed specifically with the freedoms of paragraph 1 in mind. 61 Among these legitimate goals are the protection of national security as well as of order. The latter not only refers to public order but also to order within specific aspects of society 62 -such as the armed forces. 63 One argument in favor of the possibility to restrict the freedom of speech of public officials and soldiers in the interest of democracy 64 can be found in the reference to "duties and responsibilities" in Article 10 paragraph 2 ECHR. 65 On this basis, States are said to have a margin of appreciation in deciding how to limit the freedom of expression of soldiers and public officials for the purpose of ensuring that the constitution is upheld by the soldier or official 66 as well as for the purpose of ensuring their neutrality.
67
Politicians 68 enjoy a very far-ranging protection of their freedom of speech 69 as limitations have to comply with an even more precise proportionality test 70 or at least a restricted margin of appreciation. 71 This also applies to politicians who hold a public office, but only in so far as they act in their private capacities. As soon as they act in their public functions, they cannot claim rights against the State they
Furthermore, it appears questionable whether the rather general reference to 
FREEDOM OF EXPRESSION IN JOKŠAS
In the case at hand, the applicant complains about a violation of his right to free expression as set forth in Article 10 of the ECHR. One also needs to take into consideration that the applicant was acting as a member of the armed forces in the events leading up to the legal issue of the case. The claimant had entered a special relationship of subordination, which gave the state authorities a certain right to infringe his rights when it was justifiable with a special interest of the State. In was not "necessary in a democratic society" in order to attain such aims". 90 
In
Vereinigung demokratischer Soldaten Österreichs and Gubi v. Austria, disorder was to be prevented in the armed forces 91 . Meanwhile in Engel v. the Netherlands, the Court sets that "disorder" must not only concern a greater public order (ordre public), but can only suggest an order "within the confines of a specific social group", thus designating the prevention of disorder within the armed forces as a legitimate aim. The decision in Jokšas does not mean that the notion of implied limitations has been completely abandoned as far as members of the armed forces.
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